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§ 228.53 Suppliers of services—pri-
vately owned commercial suppliers
and nonprofit organizations.

Waiver criteria. Any waiver must be
based upon one of the criteria listed in
this section. Waivers to Geographic
Code 899 or Code 935 which are justified
under paragraph (b) or (c) of this sec-
tion may only be authorized on a case-
by-case basis.

(a) Services required for assistance
are of a type that are not available for
purchase in the United States, and for
waivers to Code 899 or Code 935, also
not in the cooperating country, or any
country in Code 941.

(b) It is necessary to permit procure-
ment in a country not otherwise eligi-
ble in order to meet unforeseen cir-
cumstances, such as emergency situa-
tions.

(c) It is necessary to promote effi-
ciency in the use of United States for-
eign assistance resources, including to
avoid impairment of foreign assistance
objectives.

(d) For waivers to authorize procure-
ment from Geographic Code 941 or the
cooperating country:

(1) There is an emergency require-
ment for which non-USAID funds are
not available and the requirement can
be met in time only from suppliers in a
country or area not included in the au-
thorized geographic code.

(2) No suppliers from countries or
areas included in the authorized geo-
graphic code are able to provide the re-
quired services.

(3) Persuasive political consider-
ations.

(4) Procurement of locally available
services would best promote the objec-
tives of the foreign assistance program.

(5) Such other circumstances as are
determined to be critical to the
achievement of project objectives.

§ 228.54 Suppliers of services—foreign
government-owned organizations.

A waiver to make foreign govern-
ment-owned organizations, described in
§ 228.33, eligible for financing by USAID
must be justified on the basis of the
following criteria:

(a) The competition for obtaining a
contract will be limited to cooperating
country firms/organizations meeting

the criteria set forth in §§ 228.31 or
228.32.

(b) The competition for obtaining a
contract will be open to firms from
countries or areas included in the au-
thorized geographic code and eligible
under the provisions of §§ 228.31 or
228.32, and it has been demonstrated
that no U.S. firm is interested in com-
peting for the contract.

(c) Services are not available from
any other source.

(d) Foreign policy interests of the
United States outweigh any competi-
tive disadvantage at which United
States firms might be placed or any
conflict of interest that might arise by
permitting a foreign government-
owned organization to compete for the
contract.

§ 228.55 Delivery services.

(a) Ocean transportation. A waiver to
expand the flag eligibility require-
ments to allow the use of vessels under
flag registry of the cooperating coun-
try, or Geographic Code 899 or 935 coun-
tries may be authorized under the cir-
cumstances provided for in this sec-
tion. Any waiver granted under this
section for a particular shipment which
is not based on a determination of non-
availability does not reduce the pool of
cargo from which the applicable per-
centage required to be shipped on U.S.-
flag vessels under the Cargo Preference
Act of 1954, Section 901(b)(1) of the Mer-
chant Marine Act of 1936, as amended,
46 U.S.C. 1241(b), is determined. A waiv-
er to expand the flag registry of any
Code 935 country may be authorized
when:

(1) It is necessary to assure adequate
competition in the shipping market in
order to obtain competitive pricing,
particularly in the case of bulk cargoes
and large cargoes carried by liners;

(2) Eligible vessels provide liner serv-
ice, only by transshipment, for com-
modities that cannot be containerized,
and vessels under flag registry of coun-
tries to be authorized by the waiver
provide liner service without trans-
shipment;

(3) Eligible vessels are not available,
and cargo is ready and available for
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